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(a) The activities in the production
or utilization of special nuclear mate-
rial or atomic energy to which appli-
cant proposes to apply the patent 1li-
cense;

(b) The nature and purpose of the ap-
plicant’s intended use of the patent li-
cense;

(c) The relationship of the invention
or discovery to the authorized activi-
ties to which it is to be applied, includ-
ing an estimate of the effect on such
activities stemming from the grant or
denial of the license;

(d) Efforts made by the applicant to
obtain a patent license from the owner
of the patent;

(e) Terms, if any, on which the owner
of the patent proposes to grant the ap-
plicant a patent license;

(f) The terms the applicant proposes
for the patent license; and

(2) A request for either a hearing or
a decision on the record.

§780.32 Response and request for
hearing.

Any party within thirty (30) days
after service of the notice of docketing
of the application:

(a) May file with the Board a re-
sponse containing a concise statement
of the facts or law or any other rel-
evant information which that party be-
lieves should be considered by the
Board in opposition to or in support of
the proposed application; and

(b) May file a request for a hearing or
for a decision on the record.

§780.33 Hearing and decision.

If any party requests a hearing, the
Board will proceed with a hearing and
decision. If a hearing is not requested,
the Board shall on the basis of the
record prepare and issue its decision.

§780.34 Criteria for decision to issue a
license.

A license shall issue to the applicant
to use the invention covered by the
patent declared to be affected with the
public interest pursuant to subsection
1563b(2) of the Act upon a final decision
that:

(a) The activities to which the patent
license is proposed to be applied are of
primary importance to the applicant’s

§780.36

conduct of an activity authorized
under the Act; and

(b) The applicant has made efforts to
obtain reasonable commercial terms
and conditions and such efforts have
not been successful within a reasonable
period of time. The requirement to
make such efforts may be waived by
the Board in the case of a national
emergency or other circumstances of
extreme urgency or in cases of public
non-commercial use. Where this re-
quirement is waived due to national
emergency or other circumstances of
extreme urgency, the owner of the pat-
ent shall be notified as soon as reason-
ably practicable. Where this require-
ment is waived for a public non-com-
mercial use, the owner of the patent
shall be notified promptly.

[46 FR 39581, Aug. 4, 1981, as amended at 58
FR 68734, Dec. 29, 1993]

§780.35 Communication of decision to
General Counsel.

Following a determination to issue a
patent license under section 153b(2) of
the Act, the Board shall send the deci-
sion to the General Counsel and in-
struct the General Counsel to issue the
license on terms deemed equitable by
the Department and generally not less
fair than those granted by the patentee
or by the Department to similar licens-
ees for comparable use.

§780.36 Conditions and issuance of li-
cense.

(a) Upon receipt of the Board’s deci-
sion and instruction to issue a patent
license, the General Counsel shall issue
a license which complies with the fol-
lowing:

(1) The scope and durations of such
use shall be limited to the purpose for
which it was authorized;

(2) Such use shall be non-exclusive;

(3) Such use shall be non-assignable,
except with that part of the enterprise
or goodwill that enjoys such use;

(4) Any such use shall be authorized
predominantly for the supply of the
U.S. market; and,

(5) Authorization for such use shall
be liable, subject to adequate protec-
tion of the legitimate interests of the
persons so authorized, to be terminated
if and when the circumstances that led
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§780.40

to it cease to exist and are unlikely to
recur.

(b) The Board shall have the author-
ity to review, on motivated request,
the continued existence of these cir-
cumstances. The parties will propose
and agree on a reasonable royalty fee
within a reasonable time as determined
by the General Counsel. A reasonable
royalty shall provide adequate remu-
neration for the circumstances of each
case, taking into account the economic
value of the authorization. If a party
does not agree with the terms and con-
ditions of the license as determined by
the General Counsel or if a royalty fee
cannot be agreed upon within the rea-
sonable time period established by the
General Counsel, any party may, with-
in 30 days after the expiration of such
time period, initiate a proceeding be-
fore the Board, in accordance with sub-
part E of this part, for a reconsider-
ation of the General Counsel’s deter-
mination. After the proceeding under
subpart E of this part is completed, the
General Counsel shall modify the pat-
ent license in accordance with the
Board’s determination.

[568 FR 68734, Dec. 29, 1993]

Subpart D—Application for a Li-
cense Pursuant to Section
183c of the Atomic Energy
Act of 1954

§780.40 Filing of application.

An application to the Department,
pursuant to section 153c of the Act, for
the issuance of a license to use the in-
vention or discovery covered by a pat-
ent useful in the production or utiliza-
tion of special nuclear material or
atomic energy shall be filed with the
Board in accordance with requirements
of §780.5.

§780.41 Contents of application.

In addition to the information speci-
fied in §780.5, each application shall
contain the following:

(a) The applicant’s contention, with
supporting data, that the invention or
discovery covered by the patent is of
primary importance in the production
or utilization of special nuclear mate-
rial or atomic energy;
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(b) The applicant’s contention, with
supporting data, that the licensing of
such invention or discovery is of pri-
mary importance to the conduct of the
activities of the applicant, including
information concerning:

(1) The activities in the production or
utilization of special nuclear material
or atomic energy to which applicant
proposes to apply the license;

(2) The nature and purpose of the ap-
plicant’s intended use of the patent li-
cense; and

(3) The relationship of the invention
or discovery to the activities to which
it is to be applied, including an esti-
mate of the effect of such activities
stemming from the grant or denial of
the license.

(c) The applicant’s contention, with
supporting data, that the activities to
which the patent license are proposed
to be applied are of primary impor-
tance to the furtherance of policies and
purposes of the Act;

(d) The applicant’s contention, with
supporting data, that such applicant
cannot otherwise obtain a patent Ili-
cense from the owner of the patent on
terms which are reasonable for the ap-
plicant’s intended use of the patent, in-
cluding information concerning:

(1) Efforts made by applicant to ob-
tain a patent license from the owner of
the patent; and

(2) Terms, if any, on which the owner
of the patent proposed to grant appli-
cant a patent license.

(e) The terms the applicant proposes
as reasonable for the patent license;
and

(f) A copy of any license, permit, or
lease obtained by the applicant under
the procedures outlined in section
153(c) of the Act.

§780.42 Notice of hearing.

Within thirty (30) days after the fil-
ing of the application, the Board will
serve on all parties a notice of hearing
to be held not later than sixty (60) days
after the filing of the application.

§780.43 Response.

Any party may file a response with
the Board containing a concise state-
ment of the facts or law or any other
relevant information in opposition to
or in support of the application which
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